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Case Nos. 07-1436PL
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RECOVMENDED ORDER

On June 20, 2007, a fornmal administrative hearing in this
case was held in Tall ahassee, Florida, before WIlliamF.
Quatt| ebaum Adm nistrative Law Judge, D vision of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Patrick L. Butler, Esquire
Billie Jo Onens, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: Denis R Bousquet, pro se
5125 Cedar Springs Drive, Unit 203
Napl es, Florida 34110

STATEMENT OF THE | SSUES

The issues in this case are whether the allegations set
forth in the Adm nistrative Conplaints are correct, and, if so,

what penalty shoul d be inposed.



PRELI M NARY STATEMENT

On or about July 3, 2006, the Departnent of Health, Board
of Pharmacy (Petitioner), filed two Adm nistrative Conplaints
agai nst Denis R Bousquet (Respondent), alleging that the
Respondent had violated the requirenents of a Final Oder
(DOH 05-0782-S-MQA) filed May 3, 2005, which resolved two
previ ous disciplinary actions against the Respondent
(Petitioner's Case Nos. 2002-25746 and 2002-27092). The
Respondent requested an adm nistrative hearing. The Petitioner
forwarded the dispute to the Division of Administrative
Heari ngs, which scheduled the matter for hearing.

The Administrative Conplaint filed in DOAH Case
No. 07-1436PL incorrectly alleges that the referenced Fi nal
Order inposed a penalty of $12,652.66 (conprised of a fine
of $2,000 and costs of $10,652.66) to be paid within six nonths
of the filing of the Final Order and that the Respondent failed
to pay the fine or costs.

The Adnministrative Conplaint filed in DOAH Case
No. 07-1437PL correctly alleges that the referenced Final Order
i nposed a penalty of $12,852.66 (conprised of a fine of $2,000
and costs of $10,852.66) and further inposed a |license
suspension followed by reinstatenment with a period of
probationary restrictions. Such restrictions included the

requi renent that the Respondent (or his enployer) file various



reports on a schedul ed basis with the Petitioner's conpliance
officer. The Adm nistrative Conplaint alleges that the
Respondent failed to submt the required reports.

At the hearing, the Petitioner presented the testinony of
t he Respondent and of Cheryl Sellers and had Exhibits 1
through 16 admtted into evidence. The Respondent testified on
his own behal f, presented the testinony of Cheryl Sellers, and
had Exhibits 1 through 4 admtted into evi dence.

A Transcript of the hearing was filed on July 9, 2007. The
Petitioner filed a Proposed Recormended Order. The Respondent
filed a letter, which has been treated as a Proposed Recomrended
O der.

FI NDI NGS OF FACT

1. The Petitioner is the state agency charged, pursuant to
Chapter 465, Florida Statutes (2006), with regul ation of the
practice of pharmacy.

2. At all tines material to this case, the Respondent was
a licensed pharmacist in the State of Florida, holding license
nunber PS 26142.

3. On May 3, 2005, a Final Order (DOH 05-0782-S-MQA) was
filed based on the stipulated resolution of disciplinary
proceedi ngs initiated agai nst the Respondent by the Petitioner

in DOH Case Nos. 2002- 27092 and 2002- 25746.



4. The Final Oder inposed a suspension of the
Respondent's |icense as foll ows:

Respondent's |icense to practice pharmacy
shal | be suspended until such tinme as
Respondent petitions and appears before the
Board and can denonstrate that he is able to

practice pharmacy with skill and safety to
patients. Proof of his ability to practice
safely shall include an eval uati on of

respondent by the Professional Resources
Network (PRN) and a recomendati on from PRN
to the Board that Respondent can practice
pharmacy with reasonable skill and safety to
patients.

5. The Final Order inposed a probationary period as
fol | ows:

Upon the term nation of suspension of
Respondent's |icense, Respondent's |icense
shall be placed on probation concurrent with
the PRN contract or three (3) years

whi chever is longer. |If, after conpleting
an eval uati on of Respondent, the PRN deens
it necessary for Respondent to execute a
contract for supervision and/or treatnent,
the three-year probationary period shall run
concurrent with the PRN s contract. During
the period or probation Respondent shall be
subject to the following terns and
condi ti ons:

a. Respondent or his enployer shall submt
witten reports to the Conpliance Oficer at
the Board office. The witten reports shal
contai n Respondent |icensee's nane, |icense
nunber, current address and phone nunber;
current nane, address and phone nunber of
each pharmacy in which Respondent is engaged
in the practice of pharmacy; the nanes of

al | pharnmaci sts, pharmacy interns, pharmacy
techni ci ans, relief pharmacists, and
prescription departnent managers wor ki ng

wi th the Respondent. These reports shall be



subnmitted to the Conpliance Oficer every
three (3) nonths in a manner as directed by
the Conpliance Oficer

* * *

e. Respondent shall submt docunentation
evi dencing that his enployer, or if enployed
as a relief pharmacist, his supervision
pharmaci sts(s) and the relief agency, have
been provided with a copy of the Final Order
descri bing these probationary terns within
ten (10) days of the entry of the Final

Order or upon initiation of enploynent.

f. Respondent shall ensure that his

enpl oyer or, if enployed as a relief

phar maci st, the supervising pharnmacist at
each pharnmacy at which the Respondent works,
submts witten reports to the Conpliance

O ficer for the Board of Pharmacy. These
reports shall contain: the name, current
address, license nunber, and tel ephone
nunber of each pharmacy intern, pharnacy
techni cian, relief pharmacist, and
prescription departnment manager working with
t he Respondent in the prescription
departnent; a brief description of
Respondent’'s duties and responsibilities;
and Respondent's work schedul e. These
reports shall be submitted by the enpl oyer
to the Conpliance Oficer every three (3)
nmonths in a manner directed by the Board.

6. The Final Order inposed an adninistrative fine of
$2, 000.
7. In the stipulation for settlenent of the disciplinary
cases, the assessnent of costs was addressed as foll ows:
Respondent agrees to reinburse the
Departnent for any adm nistrative costs
incurred in the investigation, prosecution,

and preparation of this case, not to exceed
el even thousand dollars ($11,000). The



total anobunt of the costs will be assessed
at the tinme the stipulation is presented to
the Board. The fine and costs are to be
paid by the Respondent . . . within sixty
(60) days of the filing of a Final Order
accepting and incorporating this Agreenent.

8. The copy of the stipulation admtted into evidence at
t he hearing included a handwitten notation related to the tine
for paynent of the fine and costs and appears to indicate that
t he 60-day deadline for paynent was extended to six nonths. The
source of the handwiting was unclear; but in any event, the
Final Order adopted the agreed stipulation and assessed costs of
$10, 852.66. The Final O der extended the deadline for paynent
of the costs to six nonths fromthe date of the Final Oder, but
did not specifically reference the deadline for paynent of the
adm ni strative fine.

9. The evidence establishes that both the fine and the
assessed costs were to be paid within six nonths of the date of
the Final Order, or by Novenber 2, 2005.

10. The evidence establishes that the Respondent paid
neither the fine nor the assessed costs by the Novenber 2, 2005,
deadl i ne.

11. There is no evidence that the Respondent has nade any
attenpt to pay any portion of the financial penalty, and the

$12,852.66 remai ned unpaid at the time of the adm nistrative

heari ng.



12. The Respondent's suspension was |ifted pursuant to an
O der of Reinstatenent filed June 28, 2005, at which tinme the
probati onary period began.

13. According to the Respondent's Responses to the
Petitioner's First Request for Adm ssions, the Respondent was
pl aced by "Heal thcare Consultants” to work in relief status at
the Wnn-Di xi e #736 pharmacy and at the Wnn-Di xi e #741 phar macy
for a total of five days during the nonth of August 2005.

14. According to the terns of the stipulation as adopted
by the Final Order, the Respondent's first quarterly report was
due three nonths follow ng the beginning of the probationary
period, or approxinmately Septenber, 28, 2005.

15. Cheryl Sellers, a conpliance officer for the
Petitioner, was assigned the responsibility of nonitoring the
Respondent's conpliance with his obligations under the May 3,
2005, Final Order.

16. The Respondent had several extended tel ephone
conversations with Ms. Sellers shortly after the Respondent's
probati onary period began. During the conversations, the
specific disciplinary requirenents of the stipulation and Final
Order were discussed at | ength.

17. Additionally, in 1997, the Petitioner had incurred a
substantially simlar penalty, including a suspension, a fine,

and conpliance with quarterly reporting requirenments. It is



reasonabl e to presune that the Respondent was aware of, and
under stood, his obligations under the May 3, 2005, Final Order.

18. As was her standard practice, Ms. Sellers sent a
package of information to |licensees with disciplinary
restrictions, including various forns, related to conpliance
with requirenments set forth by Final Orders. The package was
mai |l ed by regular mail to the Petitioner on August 4, 2005; but
for reasons unknown, the information was not delivered to the
Respondent and was returned to the Petitioner by the postal
service. The package was not re-nmiled to the Respondent until
Oct ober 12, 2005.

19. The Respondent filed his quarterly reports on
Oct ober 19, 2005, several weeks after the deadline had passed.

20. Apparently the first Enployer's Quarterly Report was
conpl eted by an individual identified as Robert MIler,
presunmably enpl oyed by Heal t hcare Consul tants, an otherw se
unidentified entity which supposedly placed the Respondent in
the Wnn-Di xi e pharmaci es for the August 2005 enpl oynent.
M. MIler was not the pharmacist in charge of the Wnn-Dixie
units where the Respondent had been enpl oyed.

21. By letter dated Cctober 21, 2005, Conpliance Oficer
Cheryl Sellers notified the Respondent that he was "not in
conpliance" with the May 3, 2005, Final Order and stated as

foll ows:



22.

Gui delines for submtting Enpl oyer Quarterly
Reports were sent to you on Cctober 12,

2005, the Enployer's Quarterly Report from
Robert M I ler received on Cctober 19, 2005,
is not acceptable. Efren Rivera the PDM at
the Wnn Dixie store #736 is the appropriate
person to conplete this form [sic]

The Enployer's Quarterly Report subsequently

by Efren Rivera was dated and notarized on Novenber 1

was fil ed

23.

t hereafter.

subm tted

2005, and

The Respondent filed for Chapter 7 bankruptcy in |ate

2005 and was di scharged from debt on January 31, 2006.

Respondent

has asserted that his obligation to pay the

The

adm nistrative fine and assessed costs was di scharged through

t he bankruptcy.

24.

CONCLUSI ONS OF LAW

The Division of Administrative Hearings has

jurisdiction over the parties to and subject matter of this

proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2006).

25.

The Petitioner has the burden of establishing the

al l egations of the Adm nistrative Conplaints by clear and

convi nci ng evi dence.

Csbor ne St

Depart nent of Banking and Fi nance v.

ern and Conpany, 670 So. 2d 932 (Fla. 1996);

Ferris v.

Turlington, 510 So. 2d 292 (Fla. 1987). ddear and convincing

evi dence i

| acki ng confusion as to the facts in issue.

be of such wei ght that

s that which is credible, precise, explicit,

and

The evi dence nust

It produces in the mnd of the trier of



fact the firmbelief of conviction, w thout hesitancy, as to the

truth of the allegations. Slonmowitz v. Wl ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983). The Petitioner has net the burden.
26. Section 465.016, Florida Statutes (2005), provides in
rel evant part as follows:
465. 016 Di sciplinary actions.--
(1) The follow ng acts constitute grounds

for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * *

(n) Violating a rule of the board or
departnent or violating an order of the
board or departnent previously entered in a
di sci plinary hearing.

27. The Respondent clearly failed to conply with the
disciplinary requirenents of the Final Order filed May 3, 2005.
The Respondent failed to pay the fine and assessed costs and
failed to tinmely neet the reporting requirenents set forth in
the Final Order. It should be noted that the discipline inposed
in that case was explicitly set forth in a stipulation that was
executed by the parties and upon which the Final O der was
based.

28. The Respondent asserts that his obligation to pay the

adm nistrative fine and assessed costs identified in the May 3,

2005, Final O der was discharged by the bankruptcy filing. The

10



Respondent has cited no | egal authority in support of the
assertion, and it is rejected.

29. Eleven U S . C Section 523(a)7, provides that, insofar
as is material to this case, a discharge in bankruptcy does not
di scharge an individual debtor fromany debt "to the extent such
debt is for a fine, penalty, or forfeiture payable to and for
the benefit of a governnmental unit, and is not conpensation for
actual pecuniary | oss. "

30. The Departnent of Health is a governnental unit wthin
t he executive branch of the governnment of the State of Fl orida.
8§ 20.43, Fla. Stat. (2005). The Board of Pharmacy is a unit of
the Division of Medical Quality Assurance | ocated within the
Departnent of Health. § 20.43(3)(g)10., Fla. Stat. (2005).

31. In this case, the $2,000 fine, payable to and for the
benefit of a governnental unit, is clearly exenpted from
di schargeabl e debt, and the Respondent remains obligated to pay
the fine.

32. The courts have uniformy held that assessnents of
prosecutorial costs in crimnal cases are properly classified as
fines and are not dischargeable in bankruptcy. Such
cl assification has been extended to disciplinary actions agai nst

Florida-1icensed attorneys, where the goal of the disciplinary

action was to protect the public and the assessnent of costs was

11



penal in nature and not conpensation for actual pecuniary | oss

Inre Cllo, 165 B.R 46 (MD. Fla. 1994).

33. The purpose of the Departnment of Health is to pronote
and protect the health of all residents and visitors in the
state, and includes the regulation of health practitioners as
necessary for the preservation of the health, safety, and
wel fare of the public. 8 20.43(1)(m, Fla. Stat. (2005).

34. The Legislature has stated that the practice of
pharmacy is a | earned profession and had further stated that the
"sole legislative purpose for enacting this chapter is to ensure
that every pharmaci st practicing in this state and every
pharmacy neet m ni numrequirenents for safe practice.”

8§ 465.002, Fla. Stat. (2005).

35. The Petitioner is specifically authorized to assess

prosecutorial costs by Subsection 456.072(4), Florida Statutes

(2005), which states that costs shall be assessed "[i]n addition

to any other discipline inposed through final order,"” clearly

indicating that costs are assessed as a form of disciplinary
penalty, not sinply to reinburse the governnmental agency for
expenses.

36. Accordingly, the assessed costs of $10,852.66 are
properly classified as a penalty in addition to the fine,
suspensi on, and probation inposed in the 2005 Final Order and is

not di schargeabl e i n bankruptcy.

12



37. Subsection 456.072(2), Florida Statutes (2005),
addresses the disciplinary penalties available to the Petitioner
and provides as foll ows:

(2) Wen the board, or the departnent when
there is no board, finds any person guilty
of the grounds set forth in subsection (1)
or of any grounds set forth in the
appl i cabl e practice act, including conduct
constituting a substantial violation of
subsection (1) or a violation of the
applicabl e practice act which occurred prior
to obtaining a license, it may enter an
order inposing one or nore of the follow ng
penal ti es:

(a) Refusal to certify, or to certify with
restrictions, an application for a |license.
(b) Suspension or permanent revocation of a
i cense.

(c) Restriction of practice or license,
including, but not limted to, restricting
the Iicensee frompracticing in certain
settings, restricting the |icensee to work
only under designated conditions or in
certain settings, restricting the licensee
fromperform ng or providing designated
clinical and adm nistrative services,
restricting the Iicensee from practicing
nmore than a designated nunber of hours, or
any other restriction found to be necessary
for the protection of the public health,
safety, and wel fare

(d) Inposition of an adm nistrative fine
not to exceed $10, 000 for each count or
separate offense. If the violation is for
fraud or making a false or fraudul ent
representation, the board, or the departnent
if there is no board, nust inpose a fine of
$10, 000 per count or offense.

(e) Issuance of a reprimand or letter of
concern.

(f) Placenment of the |icensee on probation
for a period of tinme and subject to such
conditions as the board, or the departnent

13



when there is no board, may specify. Those
conditions may include, but are not limted
to, requiring the |licensee to undergo
treatnment, attend conti nui ng education
courses, submt to be reexam ned, work under
t he supervision of another |icensee, or
satisfy any terns which are reasonably
tailored to the violations found.

(g) Corrective action.

(h) Inposition of an admnnistrative fine in
accordance with s. 381.0261 for violations
regardi ng patient rights.

(i) Refund of fees billed and collected
fromthe patient or a third party on behal f
of the patient.

(j) Requirement that the practitioner
undergo renedi al education

In determ ning what action is appropriate,
t he board, or departnment when there is no
board, nust first consider what sanctions
are necessary to protect the public or to
conpensate the patient. Only after those
sanctions have been inposed may the

di sci plining authority consider and include
in the order requirenents designed to
rehabilitate the practitioner. All costs
associ ated with conpliance with orders

i ssued under this subsection are the
obligation of the practitioner.

38. Florida Adm nistrative Code Rule 64B16-30.001(2) (k)
sets forth disciplinary guidelines specifically applicable to a
viol ation of Subsection 465.016(1)(n), Florida Statutes. The
rul e establishes a mninum penalty of a $2,500 fine and one year
of probation and a maxi num penalty of revocation

39. Florida Adm nistrative Code Rule 64B16-30. 001(3) (k)
sets forth aggravating and mtigating circunstances which may

support a deviation fromthe disciplinary guidelines. Insofar

14



as is relevant to this proceeding, the rule requires

consi deration of the Respondent's disciplinary history as an
aggravating circunstance and consi derati on of the degree of
financial hardship related to the inposition of fines as a
mtigating circunstance.

40. As to the prior disciplinary history, the Respondent
was disciplined by the Petitioner in 1997. The penalty in that
i nstance included a suspension and fine and required the filing
of quarterly reports. As in the 2005 disciplinary action, the
penalty inposed in the 1997 case was explicitly based on a
settlenent stipulation that established the agreed penalty and
whi ch was executed by the parti es.

41. Consideration of the Respondent's disciplinary history
warrants increasing the recomrended fine in this case fromthe
$2,500 minimumto $3,500 and i ncreasing the probationary period
fromone year to 18 nonths.

42. As to consideration of the degree of financia
hardship as a result of the inposition of fines, the
Respondent ' s di scharge of debt through bankruptcy indicates that
i f such hardship existed at the tinme of the original fine and

assessnent of costs, such hardship no | onger exists.

15



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED t hat the Departnent of Health, Board of
Pharmacy, enter a final order directing that the Respondent pay a
total of $16,352.66, to the Petitioner. The total reflects the
$12,852. 66 i nposed by the May 3, 2005, Final Oder and the
addi ti onal $3,500 penalty related to the violations set forth
herein. Additionally, the final order should extend the
Respondent's current probationary period by 18 nonths to be
served consecutively to the current probationary period.

DONE AND ENTERED t his 10t h day of August, 2007, in

Tal | ahassee, Leon County, Flori da.

Witiae F. Quasiiesanm

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of August, 2007.
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COPI ES FURNI SHED

Patrick L. Butler, Esquire
Billie Jo Ovens, Esquire
Departnent of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Denis R Bousquet
5125 Cedar Springs Drive, Unit 203
Napl es, Florida 34110

Josefina M Tanmayo, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

Rebecca Poston, R Ph., Executive Director
Board of Pharnacy

Department of Health

4052 Bal d Cypress Way, Bin C04

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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